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UNITED STATES DISTRICT COURT 
DISTRICT OF ARIZONA 

Edward Harold Schad, Jr., 
 Plaintiff, 

 -vs- 

Robert Glen Jones, Jr., 

 Intervenor 

         -vs- 

Janice K. Brewer, et al., 

 Defendants. 

CV 13-02001-PHX-ROS 

 

 
MOTION TO TRANSFER 
CASE TO JUDGE WAKE 

   
 Defendants, through undersigned counsel, pursuant to the purposes of 

L.R. Civ. 42.1, and this Court’s prior order in Towery et al. v. Brewer, et al., 

No. CV-12-245-PHX-ROS (Attachment A), respectfully request that this 

case be transferred to Judge Neil Wake in order to avoid duplication of effort 

and to promote judicial economy. This case involves part of a continuing 

process of last-minute constitutional challenges to Arizona’s ability to 

enforce its scheduled executions. This Court’s order in Towery stated: 
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“While the issues presented in this case differ from those presented in Judge 

Wake’s previous case, the issues are closely related. It will prevent a 

substantial duplication of effort to have Judge Wake hear this case.”  

(Attachment A, at 1.)  The same applies to this case. 

I.  BACKGROUND 
 

In 2007, several death row inmates1 filed a § 1983 Complaint in the 

District of Arizona alleging that ADC’s lethal injection protocol was 

unconstitutional in violation of the Eighth Amendment. Dickens v. Brewer, 

No. CV-07-1770-PHX-NCW, 2009 WL 1904294, at *1 and n. 2 (D. Ariz. 

July 1, 2009). Judge Wake was assigned to the matter.  (Id.)  On July 1, 

2009, the Court granted summary judgment to Defendants, finding that 

ADC’s protocol outlined in Department Order (“DO”) 710 was substantially 

similar to the protocol approved by the United States Supreme Court in Baze 

v. Rees, 553 U.S. 35 (2008), and did not create a substantial risk of harm in 

violation of the Eighth Amendment.  (Id.)  The Ninth Circuit Court of 

Appeals upheld that ruling on February 9, 2011. Dickens v. Brewer, 631 

F.3d 1139 (9th Cir. 2011). 

________________________ 

1  The plaintiffs were inmates Dickens, Beaty, Hedlund, Correll, Murray, 
Washington, and Smith. 
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On June 10, 2011, ADC amended its lethal injection protocol. Shortly 

thereafter, on July 15, 2011, a different though overlapping group of death 

row inmates filed another Complaint in the District of Arizona alleging that 

ADC’s lethal injection protocol constituted cruel and unusual punishment 

and violated their due process and equal protection rights. West v. Brewer, 

CV 11-1409-PHX-NVW, 2011 WL 6724628 (D. Ariz. Dec. 21, 2011). This 

case was assigned to Judge Wake. On December 21, 2011, after a 3-day 

bench trial, Judge Wake entered Findings of Fact and Conclusions of Law 

and Order concluding that ADC did not violate Plaintiffs’ constitutional 

rights, and therefore injunctive relief was not warranted. (Id. at 34.) On 

appeal, prisoner West’s Emergency Motion for a Temporary Restraining 

Order was denied.  See West v. Brewer, 652 F.3d 1084 (9th Cir. 2011).  

ADC’s revised DO 710, making relatively minor changes to the written 

protocol, became effective January 25, 2012. 

On February 6, 2012, three death row inmates who were not named 

parties2 in Dickens and West filed a Complaint in Towery v. Ryan, CV-2012-

PHX-ROS, for equitable, injunctive, and declaratory relief under 42 U.S.C. 

§ 1983, alleging that the revised protocol was unconstitutional. (Dkt. 1.)  

________________________ 

2 Plaintiffs were inmates Dickens, Hedlund, Murray, Washington, Smith and 
West. 
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After the Defendants filed a motion to transfer the case to Judge Wake, this 

Court granted the motion.  (Attachment A.)  Judge Wake’s ruling was 

affirmed in Towery v. Brewer, 672 F.3d 650, 652-53 (9th Cir. 2012), 

II.  THE CURRENT COMPLAINT. 

 Schad’s complaint [Docket at 1] discusses Arizona’s lethal injection 

statute and the lethal injection protocol that became effective on September 

21, 2012.  (Id. at 6.)  Prisoner Robert Glen Jones has intervened; his federal 

habeas was considered by Judge David C. Bury.   See Jones v. Ryan, 691 

F.3d 1093 (9th Cir. 2012). 

 Schad’s attachments to his complaint contain several references to 

cases considered and decided by Judge Wake.  Exhibit A to the complaint, a 

letter from Attorney Dale Baich to Charles Ryan, Director of the Arizona 

Department of Corrections, asks for certain disclosures, and cites prior 

Section 1983 cases, including West v. Brewer, CV 11-1409-PHX-NVW (D. 

Ariz.), and Towery v. Brewer, 672 F.3d 650, 652-53 (9th Cir. 2012), in which 

Judge Wake was involved.  (Plaintiff’s Exhibit A, at 1 fn.3; 2 fn.6.) 

Plaintiff’s Exhibit C, another letter from Mr. Baich to Mr. Ryan, also to 

West.  (Plaintiff’s Exhibit C, at 1 fn.2.)  Plaintiff’s Exhibit D, a letter from 

Mr. Ryan to Mr. Baich, discusses changes to the protocol in 2012 that 

ultimately led to dismissal of the complaint in Towery v. Brewer, CV-00245-

PHX-NVW. 

Case 2:13-cv-02001-ROS   Document 10   Filed 10/03/13   Page 4 of 7



5 

 As Defendants have noted above, Judge Wake was the assigned judge 

in previous litigation over protocol matters, such as Dickens v. Brewer, CV-

2007-1770-PHX-NVW, affirmed 631 F.3d 1139 (9th Cir. 2011), and the later 

lawsuit in Dickens v. Brewer, CV-2007-1770-PHX-NVW. 

 Thus, Judge Wake is very familiar with ADC’s lethal injection 

protocol (DO 710) and the previous litigation in this district in this complex 

area. He held a multi-day evidentiary hearing in December of 2011 on the 

related issues in West, and issued findings of fact and conclusions of law.   

(Attachment B.) Furthermore, with the scheduled execution date of next 

Wednesday, October 9, 2013, Judge Wake’s familiarity with this type of 

litigation will aid in the prompt resolution of the current issues. 

This instant lawsuit argues that the Arizona Department of 

Corrections (“ADC”) is violating Schad’s First Amendment rights by 

refusing to provide him with information that could identify the 

manufacturer of the drug that will be used during his execution next week. 

[Docket # 1, at 14.]  This action also alleges that ADC’s compliance with 

state law violates Schad’s federal due process rights.  (Id. at 15.) Because of 

this overlap of issues with the issues previously considered by Judge Wake, 

and given his familiarity and involvement in addressing these issues, this 

case should be transferred to him. 
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“District court judges have broad discretion regarding the assignment 

or reassignment of cases.” Badea v. Cox, 931 F.2d 573, 575 (9th Cir. 1991) 

(internal quotation marks and citations omitted). Where a judge is already 

familiar with the “facts, science, law and argument” at issue in the case, that 

same judge should preside over any further action in the interest of judicial 

economy. See e.g. Center for Biological Diversity v. Salazar, CV 07-0038-

PHX-MHM, 2010 WL 3924069, at *6 (D. Ariz. September 30, 2010) 

(holding that in the interest of judicial economy, a subsequent complaint 

challenging the U.S. Fish and Wildlife Services’ (“FWS”) 12-month 

findings should be heard by the same judge who oversaw a prior challenge 

of FWS’s 90-day findings). 

In conclusion, Judge Wake has already expended substantial time and 

effort acquiring knowledge of ADC’s lethal injection protocol (DO 710), 

and the constitutional requirements of lethal injections while presiding over 

Dickens and West. “The purpose of Rule 42.1 is to eliminate substantial 

duplication of labor.” Center for Biological Diversity, 2010 WL 3924069 at 

*6. Assignment of this matter to this Court would require substantial 

duplication of Judge Wake’s efforts to establish the foundation from which 

this case arises. It is also likely that this case will move in an expedited way, 

making Judge Wake’s familiarity with the issues more important. Judicial 

economy would be well served by transferring this matter to Judge Wake. 
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Accordingly, pursuant to the purposes of Rule 42.1 of the Local 

Rules, in light of Judge Wake’s experience with such litigation, and the fact 

that this Court transferred the Towery complaint to Judge Wake, it is 

respectfully requested that this case be transferred to Judge Wake. 

DATED this 3rd day of October, 2013. 

Thomas C. Horne 
ATTORNEY GENERAL 

Jeffrey A. Zick 
Chief Counsel 
 
s/ Jon G. Anderson  
s/John Pressley Todd 
s/Matthew H. Binford 
Assistant Attorneys General 
Attorneys for Defendants 
 

I hereby certify that on October 3, 2013, I electronically transmitted the 
attached document to the Clerk’s Office using the ECF System for filing and 
transmittal of a Notice of Electronic Filing to the following ECF registrant: 
 
Kelley J. Henry 
Federal Public Defender 
810 Broadway, Suite 200 
Nashville, Tennessee  37203 
Kelley_henry@fd.org 
 
Denise Young, Esq. 
2930 North Santa Rosa Place 
Tucson, Arizona  85712 
Dyoung3@mindspring.com  
Attorneys for Plaintiff Schad 

S/ BARBARA LINDSAY / 3563637 
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